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The Appellant, Gdongalay P. Berry, wasfound guilty by ajury of two counts of first degree murder,
two counts of especialy aggravated robbery, and two counts of especially aggravated kidnapping.
Berry’ s convictions stem from the execution-style murder of two individualsinvolved in theillicit
sale of weapons. The jury returned a sentence of death for each of the homicides based upon its
finding of three aggravating factors; i.e., prior violent felonies, murder committed for the purpose
of avoiding prosecution, and murder committed during commission of a robbery or kidnapping.
Tenn. Code Ann. § 39-13-204(i)(2), (6), (7) (Supp. 2002). The Davidson County Criminal Court
subsequently imposed concurrent twenty-five-year sentences for the especially aggravated robbery
convictions and concurrent twenty-five-year sentences for the especially aggravated kidnapping
convictions. Therobbery and kidnapping sentences wereordered to run consecutive to one another
and consecutiveto the sentences of death, resulting in an effective sentence of death plusfifty years.
Berry appeals, presenting the following issues for our review:

I. Whether Tennessee's death penalty procedures are constitutional;

I1. Whether he was denied his right to aspeedy trial;

[11. Whether the trial court erred by denying his request for hybrid representation,
and whether the trial court erred in allowing him to represent himself at the
suppresson hearing;

V. Whether the trial court erred in failing to suppress his statement;

V. Whether, during the jury selection process, the trial court abused its discretion
regarding rehabilitation issues,

V1. Whether the trial court erred in admitting evidence of gang affiliation;

VII. Whether the trial court erred by permitting testimony of a hearsay statement
made by the co-defendant which incul pated Berry;



VIII. Whether the prosecutor made an inappropriate rdigious comment during
closing argument;

IX. Whether the trial court properly instructed the jury as to flight;
X. Whether the evidence was sufficient to support his convictions; and

X1. Whether, during the penalty phase of the trial, the trial court erred by allowing
avictim’'s mother to testify that her son pled for hislife prior to being shot.

After review, wefind no error of law requiring reversal. Accordingly, weaffirm Berry'sconvictions
and the imposition of the sentences of death in this case.

Tenn. R. App. P. 3; Judgment of the Criminal Court Affirmed.

DaviID G.HAYES, J., delivered the opinion of thecourt, inwhich JERRY L. SMITH and JOHN EVERETT
WiLLIAMS, JJ., joined.

Thomas F. Bloom and James A. Simmons, Nashville, Tennessee, for the Appelant, Gdongalay P.
Berry.

Paul G. Summers, Attorney General and Reporter; Michael Moore, Solicitor General; Dana M.
Ausbrooks, Asg stant Attorney General; KatrinMiller and David Hamm, Assistant Di strict Attorneys
General, for the Appellee, State of Tennessee.

OPINION
Factual Background

The proof, in the light most favorable to the State, established that, on the evening of
February 27, 1996, the Appellant, then nineteen years old, was at co-defendant Christopher Davis
apartment, located at 2716-B Herman Street in Nashville. Antonio Cartwright, then fourteen years
old, Ronald Benedict, and Andre Kirby were dso present. On this date, the Appellant and Davis,
both members of the Gangster Disciples, had arranged to buy weapons for $1,200.00 from the
victims, Greg Ewing and DeAngelo Lee, then eighteen and nineteen years old, respectively.
Accordingto Cartwright, the Appellant and Davis, at some point in the evening, discussed arobbery
of guns and an automobile from the victims. Cartwright also testified that the Appel lant stated, “If
werob ‘em, we gottakill ‘em. ... Becausethey know us.” After receiving aphonecall from Lee,



the Appellant, Davis, YakouM urphy, and Sneak® |eft theapartment. Daviswascarrying ablack bag,
which contained handcuffs, rope, and duct tape. Murphy and Sneak returned to the apartment
approximately thirty minutes later. About “a half an hour, maybe 45 minutes to a hour” after
Murphy’s and Sneak’s arrival, the Appellant and Davis returned, driving awhite Cadillac and in
possession of “at | east six assault rifles,” pagers, and “some clothes,” including green and ydlow
tennisshoes. The Appellant and Davis brought the riflesinto the apartment and placed them under
Davis bed. Daviswaswearing agold cross necklace, which belonged tothevictim Lee. Cartwright
testified that the Appellant said, “ Chriscouldn’t kill Greg, so | hadto,” and that the A ppellant stated
he shot Ewing multiple timesin the head. The Appellant, referring to the Cadillac, then said, “We
gottaburnit.” The Appellant and Davisleft the apartment, driving the Cadillac and another vehicle.
They burned the Cadillac and proceeded to a Nashville motel, where they spent the evening.

Thefollowing morning, two bodies were found on a construction sitein the Berry Hill area
of Nashville. Detective Mike Roland of the M etropolitan Police Department described the scene as
follows:

At the scene, there were — well, to kind of describe the scene, you have the street.
There’ san elbow in the street right here (indicating). Interstate 1-40 runsto the | eft
of that. There' salittle dirt gravel road that kind of goes off into the grass. To the
right of that wasahillside. At thebottom, inthe gravel/dirt/driver areawasapair of
tennis shoes. There was a small, gold cross, or at least gold in color. Just to the
bottom of the hill was a pair of khaki pants. There was a white rope that was kind
of bunched up and then extended up the hillsde towards the bottom of the first
victimyou cameto, asyou' re coming up the hill. That victim waslater identified as
Greg Ewing. He was lying face up, partially clothed, gunshot wounds, just up to —
it would have been hisright, but to my left, looking up the hill was the second —the
second victim, who was identified as DeAngelo Lee, also, partially clothed, but he
waslaying face down with hishand on hishead. Welocated someshell casingsthere
and projectile.

Detective Alfred Gray went to the sceneto assist in identification of the bodies. Unableto identify
the bodies, he, along with Detectives Pat Postiglione and Bill Pridemore, proceeded to Davis
apartment to investigate an unrelated crime. The three detectives arrived at the apartment around
9:00a.m., andRonald Benedict, Davis' roommate, answered thedoor. Antonio Cartwright wasal so
present. While quegtioning the two individuals, the detectives observed some automatic riflesin
Davis bedroom. At thistime, the Appellant, Davis, Dimitrice Martin, and Brad Benedict “came
rushing through the door, very quickly.” Daviswas talking on a cell phone and had a handgun in
his waistband, and the Appellant was carrying aloaded automatic rifle. The Appellant, Davis, and
Brad Benedict thenran out of the apartment, and the detectives pursued them. Whilebeing pursued,
the Appellant dropped the rifle he was carrying on the sidewalk. Davis was the only individual
apprehended.

1This individual is not identified by any other name in the record.
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A searchwasthereafter conducted of the gpartment. A High-Point brand 9-millimeter pistol
was discovered underneath a cushion, where Ronald Benedict had been previoudly sitting on the
couch. Officer Earl D. Hunter testified that the following items were also discovered:

a Ross gun box, a pair of Smith and Wesson handcuffs, with a key, a pager, a
Motorolacell phone, apurple Crown Royal bag, a—also, what | called alock puller
or a— some people, | guess, in the body shop business call it a dent puller, alarge
knife, aset of car keys, arifle cleaning rod, agreen ammo belt, ablack backpack type
bag[.] ... | collected twenty-threelive, .30 caliber rounds, a— eight .45 caliber live
rounds, which were brand name W.C.C. There was also ajacket, a leather cloth
brown and blue jacket. There was two .45 clips, .30 caliber carbine clips, two .45
caliber pistols, two SKSrifles, one Universal .30 caliber M-1 carbine, aflashlight,
two pair of gloves, brown pullover shirt, apair of blue coveralls, also ahundred and
twenty-six .762 by .39 live shell casings, one spent .762 by .39 shell casing. ... Oh,
| saw — | did collect $1400 in cash.

Davis, Cartwright, and Ms. Martinweretaken to thepolice station to beinterviewed. Martin
testified that, before being questioned, Davis gave her the gold cross necklace, and told her to put
itin her purse. Martin also testified that Davis told her to call Maguana Madaries, who was at the
apartment, and tell her to dispose of the green and yellow tennis shoes. After questioning the three
individuds, Detective Postiglione returned to the apartment to retrieve thetennis shoes and jacket,
which had been determined to belong to the victim Ewing. The jacket was located on Davis' bed,
but the tennis shoes, which had been seen by the detectivesduring theearlier search of the apartment,
were not found. The police also took possession of the necklace from Martin at the police station.

Based upon statements from the individual s at the apartment, the Appellant was devel oped
asasuspect inthemurders. Inthe early morning hoursof March 6, 1996, the A ppellant was arrested
at 886 Carter Avenue in Nashville and subsequently gave a statement to Detectives Roland and
Shelley Kendall. In his statement, the Appellant reated the following version of events. He
admitted that he accompanied Davisto Ewing’s residence. After an apparent robbery attempt, the
Appellant ran. Davis then pulled up in a white Cadillac, which belonged to Lee’'s mother, with
Ewingtied up inthefront seat and L ee handcuffed in the backseat. The Appellant then accompanied
Davisto aremotelocationin Nashville, wherethevictimswereshot. However, the Appellant stated
that he was not involved in the murders and thought Davis was going to reease the victims
unharmed.

According to the autopsy report, Ewing suffered three gunshot woundsto the head. One of
the bullets, lodged at the base of the brain, was recovered. Ewing was also shot in the base of the
neck, the front right shoulder, the right side of the abdomen, and the back of the right shoulder.
Bulletswere recovered in the upper portion of Ewing’sarm, theleft side of hisback, and within the
chest wall. The bullet recovered from Ewing' s skull was determined to be a 9-millimeter caliber
bullet, and the other three bullets were determined to be .45 caliber bullets. Le€ s autopsy report
reflected that he was shot three times in the head and once in the hand. One bullet was recovered
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from Lee' shand and determined to be a9-millimeter caliber bullet. No bulletswereretrieved from
the head wounds. Forensic testing revealed that the 9-millimeter caliber bulletswere fired from the
gun found underneath the couch cushion a the Herman Street apartment. The .45 caliber bullets
were not connected to any weapon found in the Appellant’ s possession.

OnMay 10, 1996, aDavidson County Grand Jury returned an eight-count indictment against
the Appellant: Count | - first degree premeditated murder of DeAngelo Lee; Count 11 - first degree
felony murder of DeAngelo Lee; Count 111 - first degree premeditated murder of Greg Ewing; Count
IV - first degree felony murder of Greg Ewing; Count V - especialy aggravated kidnapping of
DeAngelo Lee; Count VI - especially aggravated kidnapping of Greg Ewing; Count V11 - especially
aggravatedrobbery of DeAnge o Lee; and Count V111 - especially aggravated robbery of Greg Ewing.
Pursuant to Tennessee Ruleof Crimind Procedure 12.3(b), the State filed anotice to seek the death
penalty on November 23, 1998, relying on the following aggravating factors: (1) prior violent felony
convictions;? (2) murder committed for the purpose of avoiding arrest; and (3) murder committed
in conjunction with arobbery or kidnapping. Tenn. Code Ann. 8 39-13-204(i)(2), (6), (7) (Supp.
2002). After tria by jury, the Appdlant was found guilty as charged on all counts® Thejury,
finding the existenceof all three aggravating factorsand that thesefactors outweighed any mitigation
factorspresented by the defense, imposed asentence of death for each murder conviction. Following
asentencing hearing on therobbery and kidnapping convictions, the Appellant received an effective
sentence of death plusfifty years. The Appellant’s motion for new trial was denied, and thistimely
appeal followed.

ANALYSIS
I. Congtitutionality of Death Penalty Procedures

The Appellant argues that Tennessee's death penalty procedures are unconstitutional. His
argument istwofold. First, the Appellant assertsthat, pursuant to Apprendi v. New Jersey, 530 U.S.
466, 120 S. Ct. 2348 (2000), and Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428 (2002), his
sentences of death are invaid because the aggravating circumstances rdied upon by the State to
secure the death penalty were not charged in the indictment. Second, he contends that, pursuant to
United Statesv. Fell, 217 F. Supp. 2d 469 (D. Vt. 2002), Tennessee' s capital sentencing procedure
“isunconstitutional becauseit basesafinding of eligibility for the death penalty on information that
is neither subject to Sixth Amendment guarantees of confrontation and cross-examination, nor to
evidentiary admissibility standardsguaranteed by the Due Process Clauseinvolving the el ements of
the offense.”

2The Appellant’s prior violent felony convictions include convictions for first degree murder, aggravated
assault, and two counts of aggravated robbery.

3Count I was merged with Count |1, and Count Il was merged with Count V1.
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A. Failureof Indictment to Allege Capital Offense

Relying upon Apprendi and Ring, the Appellant argues that the indictment failsto allegea
capital offenseand, therefore, his sentences of death areinvalid. Theissue of whether the Apprendi
and Ring holdings are applicable to Tennessee's capital sentencing procedure has recently been
addressed in Statev. Dellinger, 79 S.W.3d 458, 466-67 (Tenn.), cert. denied, 123 S. Ct. 695 (2002),
and Satev. Richard Odom, No. W2000-02301-CCA-R3-DD (Tenn. Crim. App. at Jackson, Oct. 15,
2002), appeal docketed, No. W2000-02301-SC-DDT-DD (Tenn. 2002), and found to be meritless.

In Apprendi,* the United States Supreme Court held that:

Other than the fact of a prior conviction, any fact that increases the penalty for a
crime beyond the prescribed statutory maximum must be submitted to the jury, and
proved beyond areasonable doubt. With that exception, we endorse the statement
of the rule set forth in the concurring opinions of [Jones v. United Sates, 526 U.S.
227,119 S. Ct. 1215 (1999): “It isunconstitutional for alegislature to remove from
the jury the assessment of facts that increase the prescribed range of pendites to
which a crimina defendant is exposed. It is equally clear that such facts must be
established by proof beyond a reasonable doubt.”

Apprendi, 530 U.S. at 490, 120 S. Ct. at 2362-63 (quoting Jones, 526 U.S. at 252-53) (footnote
omitted). The Tennessee Supreme Court, in Dellinger, 79 SW.3d at 466-67, explained why
Apprendi is not applicable to a capitd case in Tennessee:

1. ... The Apprendi holding applies to enhancement factors other than prior
convictions. . . .

2. The death penalty is within the statutory range of punishment prescribed by the
legidlaturefor first degreemurder. Tenn. Code Ann. 8 39-13-202(c)(1) (Supp. 2002).
The Apprendi holding appliesonly to enhancement factors used to impose asentence
above the statutory maximum. Apprendi, 530 U.S. at 481, 120 S. Ct. at 2348. . . .

3. Didtrict atorneys in Tennessee are required to notify capital defendants no less
than thirty days before trial of the intent to seek the death penalty and must specify
the aggravating circumstances upon which the Stateintendsto rely during sentencing.
Tenn. R. Crim. P. 12.3(b). Rule 12.3(b) therefore satisfies the requirements of due
process and notice. . . .

4I n Apprendi v. New Jersey, the United States Supreme Court struck down a New Jersey hate crime statute that
permitted the judge to enhance the defendant’s sentence above the maximum range if the crime was racially motivated.
Apprendi, 530 U.S. at 496-97; 120 S. Ct. At 2366.
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4. Tennessee's capital sentencing procedure requires that a jury make findings
regarding the statutory aggravating circumstances. Tenn. Code Ann. § 39-13-
204(f)(1), (i) (Supp. 2002). The Apprendi holding applies only to sentencing
procedures under which judges sentencethe defendants. Apprendi, 530 U.S. at 476,
120 S. Ct. at 2348.

5. Tennessee's capital sentencing procedure requires that the jury find any statutory
aggravating circumstance beyond a reasonable doubt. Tenn. Code Ann. § 39-13-
204(f)(2), (i). The Tennessee statutesthereforecomply with the"beyond areasonable
doubt" standard required by Apprendi. Apprendi, 530U.S. at 476, 120 S. Ct. at 2348.

Dellinger, 79 SW. 3d at 466-67. In accordancewith Dellinger, we conclude that the principles of
Apprendi do not apply to Tennesse€'s capital sentencing procedure. “Neither the United States
Constitution nor the Tennessee Constitution requires that the State charge in the indictment the
aggravating factors to be reied upon by the State during sentencing in a first degree murder
prosecution.” Id. at 467.

In Ring, the United States Supreme Court determined that Arizona s capital sentencing
procedure violated the Sixth Amendment. Ring, 536 U.S. at __, 122 S. Ct. at 2443. The Arizona
procedure at issue, Arizona Revised Statutes Annotated 8 13-703, provided that the judge, in a
separae hearing, determine "the presence or absence of the enumerated aggravating circumstances
and any mitigating circumstances.” Id. at __, 2434. (footnote omitted). The judge was then
authorized to sentence the defendant to death “if thereis at |east one aggravating circumstance and
thereareno mitigating circumstancessufficiently substantial to call for leniency.” I1d. (quoting ARriz.
Rev. STAT. ANN. 8§ 13-703(F)). In Sate v. Richard Odom, this Court discussed the application of
Ring to Tennessee's capital sentencing procedures. Odom, No. W2000-02301-CCA-R3-DD.
Twenty-ninestates, including Tennessee, of thethirty-eight stateswith capital punishment, "commit
sentencing decisionsto juries." 1d. (quoting Ring, 536 U.S. at __, 122 S. Ct. at 2442 n.6). Because
the sentencing decision in Tennesseeis submitted to ajury rather than ajudge, we conclude that the
holding of our supreme court in Dellinger is not affected by the decision of the United States
Supreme Court in Ring. 1d.

B. Guarantees of Confrontation and Cross-Examination

In his second constitutional argument, the Appellant relieson Fell, 217 F. Supp. 2d 469, for
the proposition that Tennessee's capital sentencing procedure is unconstitutional because the
aggravating factors necessary to sustain adeath sentence are functional equivalents of the offense
and, given the heightened safeguards applicable to a death penalty case, the lower evidentiary
standards permitted at the sentencing phase violatethe Fifth Amendment’ s Due Process Clause and
the Sixth Amendment’s right of confrontation and cross-examination. Tennesse€ s evidentiary
standard governing the sentencing phase is functionally analogous to the federal statute a issue in



Fell. See18 U.S.C.A. § 3593(c) (2000).° Tennessee Code Annotated § 39-13-204(c) providesthe
following evidentiary standards for the sentencing phase of capital proceedings:

In the sentencing proceeding, evidence may be presented as to any matter that the
court deems relevant to the punishment and may include, but not be limited to, the
natureand circumstancesof thecrime; thedef endant's character, background history,
and physical condition; any evidence tending to establish or rebut the aggravating
circumstancesenumerated in subsection (i); and any evidencetendingto establish or
rebut any mitigating factors. Any such evidence which the court deems to have
probative value on the issue of punishment may be received regardless of its
admissibility under therules of evidence; provided, that the defendant is accorded a
fair opportunity to rebut any hearsay statements so admitted. However, this
subsection (c) shal not be construed to authorize the introduction of any evidence
secured in violation of the constitution of the United States or the constitution of
Tennessee. In dl cases where the state relies upon the aggravating factor that the
defendant was previously convicted of one (1) or more felonies, other than the
present charge, whose statutory elements involve the use of violence to the person,
either party shall be permitted to introduce evidence concerning the facts and
circumstances of the prior conviction. Such evidence shall not be construed to pose
adanger of creating unfair prejudice, confusing theissues, or misleading thejury and
shall not be subject to exclusion on the ground that the probative value of such

> Section 3593(c) provides:

Proof of mitigating and aggravating factors. Notwithstanding rule 32 of the Federal Rules of Criminal
Procedure, when a defendant is found guilty or pleads guilty to an offense under section 3591, no
presentence report shall be prepared. At the sentencing hearing, information may be presented as to
any matter relevant to the sentence, including any mitigating or aggravating factor permitted or
required to be considered under section 3592. Information presented may include thetrial transcript
and exhibits if the hearing is held before a jury or judge not present during the trial, or at the trial
judge's discretion. The defendant may present any information relevant to a mitigating factor. The
government may present any information relevant to an aggravating factor for which notice has been
provided under subsection (a). Information isadmissibleregardless of its admissibility under therules
governing admission of evidence at criminal trials except that information may be excluded if its
probative value is outweighed by the danger of creating unfair prejudice, confusing the issues, or
misleading the jury. For the purposes of the preceding sentence, the fact that a victim, as defined in
section 3510, attended or observed the trial shall not be construed to pose adanger of creating unfair
prejudice, confusing the issues, or misleading the jury. The government and the defendant shall be
permitted to rebut any information received at the hearing, and shall be given fair opportunity to
present argument as to the adequacy of the information to establish the existence of any aggravating
or mitigating factor, and as to the appropriateness in the case of imposing a sentence of death. The
government shall open the argument. The defendant shall be permitted to reply. The government shall
then be permitted to reply in rebuttal. The burden of establishing the existence of any aggravating
factor is on the government, and is not satisfied unless the existence of such a factor is established
beyond areasonable doubt. The burden of establishing the existence of any mitigating factor is on the
defendant, and is not satisfied unless the existence of such afactor is established by a preponderance
of the information.
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evidence is outweighed by prejudice to either party. Such evidence shall be used by
the jury in determining the weight to be accorded the aggravating factor. The court
shall permit a member or members, or a representative or representatives of the
victim's family to testify at the sentencing hearing about the victim and about the
impact of the murder on the family of the victim and other relevant persons. Such
evidence may be considered by the jury in determining which sentence to impose.
The court shall permit membersor representatives of thevictim'sfamilyto attend the
trial, and those persons shall not be excluded because the person or persons shall
testify during the sentencing proceeding as to the impact of the offense.

Tenn. Code Ann. 8 39-13-204(c).

Thus, the issue is whether there is some constitutional infirmity with the Tennessee
evidentiary standards applicableto the sentencing phasefindings. First, wenotethat federal district
courtsdo not bind this court. The United States Supreme Court isthe only federal court Tennessee
courtsare bound to follow. Thompson v. State, 958 S.W.2d 156, 174 (Tenn. Crim. App.), perm. to
appeal denied, (Tenn. 1997) (citing Satev. McKay, 680 SW.2d 447, 450 (Tenn. 1984), cert. denied,
470 U.S. 1034, 105 S. Ct. 1412 (1985); Sate v. Bowers, 673 S.W.2d 887, 889 (Tenn. Crim. App.
1984)).

Next, we decline to follow Fell and find the rationale of United Sates v. Lavin Matthews,
2002 U.S. Dist. LEX1S25664, No. 00-CR-269 (D. N.D.N.Y. Dec. 31, 2002), more persuasive. The
MatthewsCourt, finding that the federal evidentiary standard applicableto the sentencing phasewas
constitutional, reasoned as follows:

This Court respectfully disagreeswith Fell's conclusion that "every element
[of every crime set forth in the United States Code] must . . . be proven by evidence
found to be reliable by gpplication of the Federal Rules of Evidence." Fell, 217 F.
Supp. 2d at 488. The Federal Rules of Evidence are not constitutionally mandated
per se. The Supreme Court has cautioned against the wholesale importation of
common law and evidentiary rules into the Due Process Clause of Constitution.

Due process only protects matters of "fundamental fairness.” Without
guestion, due process requires that every element of a crime be proven beyond a
reasonabl e doubt in accordance with the accused's constitutional rightsto afair trial.
While some of these principlesof fairnessareincorporated into the Federal Rules of
Evidence, . . . inmany waysthe Federa Rules of Evidence go beyond constitutional
requirements. Thus, subject to therequirements of due process, Congress has power
to prescribe what evidence is to be received in the courts of the United States.
Indeed, rules of evidence must sometimes yield to the constitution's mandate.
Likewise, not al erroneous admissions of . . . evidence are errors of constitutional
dimension. The introduction of improper evidence against a defendant does not
amount to aviolation of due process unless the evidence is so extremely unfair that
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itsadmission violatesfundamental conceptionsof justice. Thus, .. . evenif Congress
abolished . . . the entire Federal Rules of Evidence, the requirements of the Sixth
Amendment's Confrontation Clause and the Fifth Amendment's Due Process Clause
would fill the void to ensure the accused's right to afair trial.

Matthews, 2002 U.S. Dist. LEXIS 25664, No. 00-CR-269 (internal citations omitted).

The challenged Tennessee statute does not eliminate the constitutional baseline for the
admissibility of evidence in a crimina trial. Arguably, the State “did quite the opposite and
expanded the defendant’s ability to introduce evidence demonstrating why he or she should not be
subjected to capital punishment.” Id. The State “conscientiously chose to eliminate many of the
stricturesimposed upon theadmissibility of evidenceat the sentencing phaseto permit thefact finder
to consider ‘the character and record of the individual offender and the circumstances of the
particular offense’ before deciding whether to impose a sentence of death.” Id. (citations omitted).
We recognize that the State is amilarly afforded an expanded ability to introduce evidence to
establish the aggravating factors supporting imposition of a death sentence. However, jurors are
capable of performing their duty to make determinations of credibility and evaluate the
trustworthiness of the evidence before them. 1d. Thejury can then perform itsfunction asthetrier
of fact in filtering out the believable from the unbdievable. Id.

Based upon the foregoing and by analogy to Matthews' rationale of the federal statute, we
concludethat the evidentiary standards contained in Tennessee Code Annotated 8 39-13-204(c) are
sufficient to enablethetrial courtsto exclude evidence at the sentencing phase that would run afoul
of theconstitutional right to afair trial, including evidence that might deprive adefendant of hisright
to confrontation or cross-examination. Accordingly, thisissue is without merit.

. Speedy Trial

The Appellant argues that he was “denied his rights to a speedy trial and was unfairly
prejudiced by the unwarranted delay between indictment and notice of the death penalty.” As
previously noted, the Appdlant was indicted on March 10, 1996, and the State filed a notice of its
intent to seek the death penalty on November 23, 1998. He submitsthat he was prejudiced by this
delay in the following ways:

First, the delay in filing the death penalty notice greatly hampered his ability to
prepare a“ death-defense” by assembling mitigation evidence and experts. Second,
the delay in the trid was vitd because crucial witnesses who were involved in this
criminal episode, most notably Antonio Cartwright, had an inordinately long period
of timeinwhichto craft their putative testimony and makeit favorabl e to themsel ves
and most damaging to Defendant.

Initidly, we notethat thisissue was not included in the Appellant's motionfor new trial. See
Tenn. R. App. P. 3(e). Thegeneral ruleisthat this court does not consider issuesthat are not raised
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inthetrial court. Statev. Hoyt, 928 SW.2d 935, 946 (Tenn. Crim. App. 1995). However, this court
may "recognize errors pursuant to rule 52(b) that seriously affect the fairness, integrity or public
reputation of judicial proceedings when necessary to prevent a miscarriage of justice.” Sate v.
Adkisson, 899 SW.2d 626, 639-40 (Tenn. Crim. App. 1994) (footnotes omitted). Additionally, we
are cognizant of our statutory obligation of review under Tennessee Code Annotated § 39-13-206
(1997) and the heightened standard of review generally applicable to convictions resulting in a
sentence of death. State v. Clarence C. Nesbit, No. 02C01-9510-CR-00293 (Tenn. Crim. App. at
Jackson, Apr. 22,1997). Accordingly, withinthe context of acapital case, thiscourt hasjurisdiction
to review the issues raised on appeal and we dect to review the same. 1d. (citing Sate v. James
Blanton, No. 01C01-9307-CC-00218 (Tenn. Crim. App. at Nashville, Apr. 30, 1996); State v.
Christopher S Beckham, No. 02C01-9406-CR-00107 (Tenn. Crim. App. at Jackson, Sept. 27,
1995)).

The right to a speedy trial is guaranteed by the Sixth Amendment to the United States
Congtitution and applicable to the states through the Due Process Clause of the Fourteenth
Amendment. Barker v. Wingo, 407 U.S. 514, 515, 92 S. Ct. 2182, 2184 (1972). Likewise, theright
to aspeedy trial isguaranteed by Article 1, § 9 of the Tennessee Constitution. State v. Smmons, 54
S.W.3d 755, 758 (Tenn. 2001). The Tennessee legislature has codified this constitutional right at
Tennessee Code Annotated § 40-14-101 (1997). Moreover, Tennessee Rule of Criminal Procedure
48(b) provides for the dismissal of an indictment "if there is unnecessary delay in bringing a
defendant to trial[.]"

When adefendant contendsthat he was denied hisright to aspeedy trial, the reviewing court
must conduct afour part balancing test to determineif thisright was, indeed, abridged. Barker, 407
U.S.at 530,92 S. Ct. at 2192. Thistest includes consideration of (1) the length of the delay, (2) the
reason for the delay, (3) the defendant's assertion of hisright, and (4) the actual prejudice suffered
by the defendant because of thedelay. 1d.; seealso Satev. Bishop, 493 S.W.2d 81, 84 (Tenn. 1973).

Theright to aspeedy trial attachesat thetime of the actual arrest or formal grand jury action,
whichever occursfirst, and continues until the date of trial. Statev. Utley, 956 S.W.2d 489, 493-94
(Tenn. 1997). Thelength of the delay between the arrest or grand jury action andtrial isathreshold
factor and, if that delay is not presumptively prejudicial, the other factors need not be considered.
Barker, 407 U.S. at 530, 92 S. Ct. at 2192. A delay of oneyear or longer "marks the point at which
courtsdeem the delay unreasonable enough to trigger the Barker inquiry." Doggett v. United States,
505 U.S. 647, 652 n.1, 112 S. Ct. 2686, 2691 n. 1 (1992); see also Utley, 956 SW.2d at 494.
Contrary to the assertion of the Appdlant, the date the Statefiled its notice to seek the death penalty
isirrelevant in aspeedy trial anayss. Accordingly, the appropriate datesin the present case are the
Appellant’ sarrest date, March 6, 1996, as hewas arrested prior to being indicted, and May 22, 2000,
the day onwhichhistrial began. Thisapproximate four-year and two-month delay, while satisfying
the requirement of presumptive prgudice, weighs only dightly in favor of the Appellant.

We are unable to conduct ameaningful review of the remaining Barker factors because no
evidentiary proceedingswere held inthetrial court, asthisissueisraisedfor thefirst timeonappeal .
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The Appellant was represented by counsel throughout these proceedings and, at no time, did he
assert hisright to a speedy trial. A defendant's assertion of hisright to a speedy trial "is entitled to
strong weight in favor of the defendant, while failure to assert theright [to aspeedy trial] ordinarily
will makeit difficult to prove that the right hasbeendenied.” Smmons, 54 S\W.3d at 760 (citations
omitted). The Appellant’s prejudice argument focuses on the impairment of his ability to prepare
a defense. We find no evidence in the record that the delay affected the Appellant’s ability to
prepare an appropriate defense. Trial was held one and ahalf years after the State filed notice of its
intent to seek the death penalty, which was a sufficient amount of time for the Appellant to prepare
a“death-defense.” Hiscontention that the delay dlowed Cartwright to “craft [his] testimony so as
to excul pate [himself] and condemn Defendant,” is likewise without merit. Thereisno proof that
the delay itself caused any change in Cartwright’ stestimony. Furthermore, although the Appellant
wasincarcerated until thetime of trid, thisisacapital proceeding and hisincarceration was not the
result of these proceedingsaone. See Satev. G'Dongalay ParloBerry and Christopher Davis, No.
M1999-00824-CCA-R3-CD (Tenn. Crim. App. at Nashville, Oct. 19, 2001) (involving the 1995
shooting death of a12-year-old girl inaNashville parkinglot); Satev. Gdongalay Parlo Berry, No.
M1999-01901-CCA-MR3-CD (Tenn. Crim. App. at Nashville, Aug. 31, 2000) (involving two
convictions for aggravated robbery of Tennessee State University sudents in 1996). In sum,
although the Appellant has established adelay that isprima facie unjustified, he has, however, failed
to demonstrate prejudice resulting from the delay.

[11. Representation

First, the Appellant arguesthat “[t]hetrial judge erred in denying the Defendant’ smotion for
dual representation, inimproperly influencing him to forego hybrid representation, and in allowing
himto represent himself at the suppression hearing without decidingthe dual representation motion.”

A. Hybrid Representation

Boththe United Statesand Tennessee Constitutions guarantee theright of an accused to self-
representation or to representaion by counsel. U.S. ConsT. amend. VI; TENN. ConsT. art. |, 8 9;
Faretta v. California, 422 U.S. 806, 807, 95 S. Ct. 2525, 2527 (1975); Sate v. Northington, 667
SW.2d 57, 60 (Tenn. 1984). The right to self-representation and the right to counsel have been
construed to be dternative ones, that is, one has a right either to be represented by counsel or to
represent himself, to conduct his own defense. Sate v. Small, 988 SW.2d 671, 673 (Tenn. 1999)
(quoting State v. Melson, 638 SW.2d 342, 359 (Tenn. 1982), cert. denied, 459 U.S. 1137, 103 S.
Ct. 770 (1983)). “[W]aiver of oneright constitutes a correlative assertion of the other. . . . [A]
criminal defendant cannot logically waive or assert both rights. Statev. Burkhart, 541 S.W.2d 365,
368 (Tenn. 1976) (quoting United Satesv. Conder, 423 F.2d 904, 908 (6" Cir. 1970)). Neither the
United States Constitution nor the Tennessee Constitution grants the accused the right to “hybrid
representation,” i.e., permitting both the defendant and counsel to participate in the defense. 1d. at
371. Itisentirely amatter of grace for adefendant to represent himself and have counsel, and such
privilege should begranted by thetrial court only inexceptional circumstances. Melson, 638 S.W.2d
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at 359. “Hybrid representation” should be permitted "sparingly and with caution and only after a
judicial determination that the defendant (1) is not seeking to disrupt orderly trial procedure and (2)
that the defendant has the intelligence, ability and general competence to participate in his own
defense.” Burkhart, 541 S.W.2d at 371. Thelength of atrial or theinvolvement of the death penalty
does not per se constitute "exceptional circumstances.” Melson, 683 S.W.2d at 359.

One of the most fundamental responsibilities of atrial court in acriminal case isto assure
that afair trial isconducted. Statev. Franklin, 714 SW.2d 252, 258 (Tenn. 1986) (citation omitted).
Generally, the trial court, which has presided over the proceedings, is in the best position to make
determinations regarding how to achieve this primary purpose, and absent some abuse of the trial
court'sdiscretionin marshallingthetrial, an appellate court should not redeterminein retrospect and
on acold record how the case could have been better tried. Id. (citation omitted). Thetrid court,
whose responsibility it is to ensure the orderly and fair progression of the proceedings, isin an
excellent position to determine the legal assistance necessary to ensure adefendant's right to afair
trial. Small, 988 SW.2d at 674. Thisdetermination will depend, in part, upon the nature and gravity
of the charge, the factua and legal complexity of the proceedings, and the intelligence and legal
acumen of the defendant. 1d. (citing People v. Gibson, 556 N.E.2d 226, 233 (lll. 1990)). The
decision whether to permit “hybrid representation” rests entirely within the trial court's discretion
and will not be overturned in the absence of a clear abuse of that discretion. Id.

Inthiscase, thetrial court denied the Appellant’ srequest for “ hybrid representation,” finding
that:

With regard to the first [Burkhart] prong, the Court concludes that the
defendant is not seeking to disrupt the proceedings. Therefore, this prongweighsin
the defendant’ s favor. The second [Burkhart] prong, however, weighs against the
defendant’ srequest. The defendant is capable of understanding the proceedings and
consulting with his attorneys when necessary. By his own admission, however, he
is unfamiliar with the Rules of Evidence, the Rules of Criminal Procedure, etc.
Further, having observed the defendant during the suppression hearing, the Court
concludes that he is not qualified to competently participate in his own defense.

Assuming arguendo that the defendant possesses the skills which are
necessary to competently participatein hisown defense, the Court would still decline
hisrequest to do so inthiscase. The Supreme Court hasrepeatedly discouraged trial
courts from permitting hybrid representation, stating that it should be used
“gparingly,” “with caution,” and“ onlyinexceptional circumstances.” See Small, 988
SW.2d at 673. The Court findsthat no such exceptional circumstances are present
in this case.

... [ T]he defendant feels that his attorneys periodically failed to elicit facts

which he deems pertinent. An attorney may have many reasons for declining to ask
aparticular quegtion or €licit certain facts. . . . Allowing the defendant to usurp the
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professional judgment of his attorneys is extremely dangerous, particularly in a
murder trial in which the defendant’slifeis at stake.

In addition to considering the conflict which will undoubtedly arise between
the strategies of the defendant and his attorneys, the Court also notes that the
defendant’s participation in his defense would likely result in the defendant
presenting unsworn testimony which is not subject to cross-examination. Although
the Court does not believe that the defendant would intentionally present such
testimony, it isinevitable that hewill do so. . . .

Thetrial court, applying Burkhart, found that the Appellant was not seeking to disrupt orderly trial
procedure but could not competently participate in hisown defense. We agree. It isapparent from
therecordthat the Appellant lacked the skillsto participate in his own defense. He admitted he was
unfamiliar with criminal procedures and gave unsworn testimony at the suppression hearing.
“Unsworn statementswill not be permitted under any circumstances.” Burkhart541 SW.2d at 371.
Furthermore, as noted by the trial court, such an arrangement would have given rise to a conflict
between the strategies of the Appellant and his attorneys. Accordingly, we conclude that the trial
court did not abuse its discretion by denying the Appellant's motion because the Appellant failed to
allege facts constituting any "exceptional circumstances,” which justify his participation.

B. Sef-Representation

Next, the Appellant contends that alowing the Appellant to represent himself at the
suppression hearing was error because the trial court did not first determine that the Appellant
knowingly and intelligently waved his right to counsel. Specificdly, the Appelant argues that a
proper waiver was not given because he believed he was operating under a hybrid representation
arrangement. The right to represent one’s self should be granted only after a determination by the
trial court that the defendant is both knowingly and intelligently waiving the valuable right to
assistance of counsel. Tenn. R. Crim. P. 44(a); Johnson v. Zerbst, 304 U.S. 458, 464-65, 58 S. Ct.
1019, 1023 (1938); State v. Burkhart, 541 S\W.2d 365, 368 (Tenn. 1976). Firg, we notethat this
issue iswaived because neither the Appe lant nor his attorneys objected to thisarrangement. Tenn.
R. App. P. 36(a) (nothing in this rule shal be congrued as requiring relief be granted to a party
responsible for an error or who failed to take whatever action was reasonably available to prevent
or nullify the harmful effect of an error). Regardless of any waiver, the Appellant’s argument is
incorrect. On April 25, 2000, the Appellant filed a motion for hybrid representation and a motion
to suppress his statement. On April 28, 2000, thetrial court conducted a hearing on both motions.
The trial court took the Appellant’s request for hybrid representation under advisement and
proceeded with the suppression hearing. Becausethetrial court had not ruled upon the Appellant’s
request for hybrid representation, the court permitted the Appdlant and hisattorneysto question the
witnesses at the suppression hearing. Despite the trial court allowing a hybrid representation
arrangement for the suppression hearing, only the Appellant conducted cross-examination.
However, whilethe A ppellant questioned witnesses, hisattorneyswere constantly passing him notes
and talking with him. Furthermore, the Appellant’ s attorneys conducted direct examination of the
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Appellant. We conclude that the Appellant was not deprived of his right to counsd at any time
during the suppression hearing. Accordingly, no waiver was necessary and this issue is without
merit.

V. Motion to Suppress

The Appellant argues that the trial court erred by denying his motion to suppress his
statement given to the police after his arrest because “the circumstances surrounding the giving of
thisstatement [were] tainted with coercion and constitutional violations.” Specifically, he contends
that: (1) he invoked his Ffth Amendment right to counsel soon after his arrest and, therefore, all
guestioning should have ceased, and (2) his subsequent statement given at the police station wasnot
voluntarily and knowledgeably given.

In reviewing a denial of a motion to suppress, this court looks to the facts adduced at the
suppression hearing which are most favorable to the prevailing party. State v. Daniel, 12 SW.3d
420, 423 (Tenn. 2000) (citing State v. Odom, 928 SW.2d 18, 23 (Tenn. 1996)). In considering the
evidence presented at the hearing, this court extends great deference to the fact-finding of the
suppression hearing judge with respect to weighing credibility, determining facts, and resolving
conflictsin the evidence. Id.; seealso Sate v. Walton, 41 SW.3d 75, 81 (Tenn. 2001). Indeed,
these findings will be upheld unless the evidence preponderaes otherwise. Daniel, 12 SW.3d at
423.

A. Miranda

The Appellant contends that, after his arrest at the Carter Avenue address, he invoked his
“Fifth Amendment rights;” thus, all questioning should have ceased. Because questioning did not
cease, he contends that the statement thereafter procured by Detectives Roland and Kendall should
have been suppressed. Both the United States and Tennessee Constitutions protect adefendant from
being compelled to give evidence against himself. U.S. ConsT. amend. V; TENN. ConsT. art. I, §
9. When asuspect makes anunequivocal request for an attorney, all interrogation must cease, unless
the suspect himself initiatesfurther conversation with thepolice. Edwardsv. Arizona, 451 U.S. 477,
484-85, 101 S. Ct. 1880, 1884-85 (1981); Sate v. Sephenson, 878 SW.2d 530, 545 (Tenn. 1994).
Repeating the Miranda warning and obtaining awaiver is not compliance. Edwards, 451 U.S. at
484, 101 S. Ct. at 1884-85. However, theright to counsel must be claimed. An invocation of the
right to counsel "'requires, at aminimum, some statement that can reasonably be construed to be an
expression of adesirefor the assistanceof an attorney.™ Davisv. United Sates, 512 U.S. 452, 459,
114 S. Ct. 2350, 2355 (1994) (quoting McNeil v. Wisconsin, 501 U.S. 171, 178, 111 S. Ct. 2204,
2209 (1991)). Whether the Appellant did or did not make an equivocal or unequivocal request for
an attorney isaquestion of fact. Satev. Farmer, 927 SW.2d 582, 594 (Tenn. Crim. App.), perm.
to appeal denied, (Tenn. 1996).

In the present case, the trial court found the Appellant’s Fifth Amendment claim to be
without merit based upon the following rationale:
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Initidly, the Court is of the opinion, based upon the testimony introduced at
the hearing, aswell as the defendant’ s videotaped statement, that the defendant was
sufficiently advised of his rights as mandated by Mirandav. Arizona, 384 U.S. 436
(1966). The Court is of the opinion that the defendant was ordly advised of his
rights at the time of his arrest, at the Carter Avenue address, by Det. Kendall.
Further, the Court is of the opinion that the defendant was again advised of rights
immediatey before making the videotaped statement and sgned the written rights
waiver. The Court doesnot believethat the defendant invoked his Fifth Amendment
privilege againg self incrimination, or that the defendant was in any way prevented
from invoking any of his constitutionaly protected rights. In so finding, the Court
accredits the testimony of both Det. Roland and Det. Kendall. The detective's
position is supported by the defendant’ swritten waiver of hisrightsjust prior to the
interview.

Based upon the evidence presented at the suppression hearing, the trial court, accrediting the
testimony of the detectives, found that the Appellant did not invoke his Fifth Amendment privilege
againg self-incrimination or was in any way prevented from doing so. The evidence does not
preponderate against the trial court's findings. The Appellant argues that none of the officers
specifically denied “the fact that Mr. Berry invoked his ‘ Fifth Amendment rights soon after the
police burst into the home.” However, both Detectives Roland and Kendall testified that the
Appellant was read his Miranda rights and, thereafter, voluntarily gave a statement, implying that
the Appdlant did not invoke his privilege against self-incrimination. Thetrial court isin the best
position to determine the credibility of witnesses, and we attribute great weight to the trial court's
determinations. Odom, 928 SW.2d at 23. Accordingly, the Appellant is not entitled to relief on
thisissue.

B. Voluntary and Knowing Waiver

The Appellant arguesthat his statement “was not a product of afree, rational and deliberate
choice” because*the police officersassaulted him at the time of arrest and demanded that he answer
their questions.” He contendsthat the assault is supported “ by the fact that he had bruises under his
eyes at the time he arrived at the police station.” Furthermore, he submits that “at the station
Detective Roland told defendant that he could send him away by just signing apiece of paper and
that, if he did not talk, Defendant would never see his unborn son.”

Inherent in the admissibility of the written statement is that the statement was voluntarily
given by a defendant knowledgeable of his constitutional rights and accompanied by a valid and
knowing waiver of those rights. Miranda v. Arizona, 384 U.S. 436, 467, 86 S. Ct. 1602, 1624,
(1966); Sate v. Middlebrooks, 840 S.\W.2d 317, 326 (Tenn. 1992), cert. dismissed, 510 U.S. 124,
114 S. Ct. 651 (1993). Indetermining theadmissibility of aconfession, the particular circumstances
of each case must be examined asawhole. Satev. Smith, 933 SW.2d 450, 455 (Tenn. 1996). A
defendant's subjective perception aloneis not sufficient to justify aconclusion of involuntarinessin

-16-



the constitutional sense. Id. (citations omitted). The primary consideration in determining the
admissibility of the evidence is whether the confession isan act of freewill. Statev. Chandler, 547
S.W.2d 918, 920 (Tenn. 1977). A confession isnot voluntary when "the behavior of the state's law
enforcement officials was such asto overbear” the will of an accused and "bring about confessions
not freely self-determined.” State v. Kdly, 603 SW.2d 726, 728 (Tenn. 1980) (quoting Rogersv.
Richmond, 365 U.S. 534, 544, 81 S. Ct. 735, 741 (1961)). Withregard to the claim that aconfession
isinvoluntary, findings of fact made by the trial court after an evidentiary hearing on a motion to
suppress are afforded the weight of ajury verdict, and an appellate court will not set aside the trial
court's judgment unless the evidence contained in the record preponderates against the findings of
thetrial court. Odom, 928 SW.2d at 22.

After asuppression hearing, thetrial court found that, “ based on the facts and circumstances
of this particular case, that the defendant executed a knowing, voluntary and intelligent waiver of
his constitutional rights prior to answering any questions by Detectives Roland and Kendall about
his alleged involvement in the murders and related offenses.” Thetria court reasoned as follows:

In so finding, the Court pointsto the testimony of Det. Kendall and Roland,
the defendant’ s videotaped statement to the detectives, as well as the waiver form
executed by the defendant. It is evident to the Court that the defendant understood
exactly what he was doing and the repercussions thereof when he agreed to speak
with the police. The defendant does not allegethat he was intoxicated at the time or
that he was otherwise incapable of making a knowing, voluntary, and intelligent
waiver of hisrights. Despite the testimony of the defendant, the Court does not
believe that the defendant was subjected to such physical and mental abuse so asto
overbear hiswill and render hiswaiver involuntary. The Court notes that theinitial
arrest of the defendant, at the Carter Avenue address, may have been done in an
aggressivemanner withweaponsdrawn. However, under thefactsand circumstances
of this particular case and in light of the charges which the detectives were
investigating, an aggressiveentranceand arrest, which leavesno uncertainty asto the
defendant’s arrest or the purpose of the arrest, was reasonable under the
circumstances.

Finally, as to the actual voluntariness of the defendant’ s statement, the . . .
Court finds that the defendant’ s statement was the product of the defendant’ s free,
rationd, and deliberate choice. . . . The defendant was advised of hisrights, waved
those rights, executed a written waiver, and subsequently answered questions
regarding the incident under no duress from the detectives. Inthisregard, the Court
again accredits the testimony of both Detective Kendall and Roland regarding the
circumstances of the interview. The Court finds no indication from the evidence
submitted that he was compelled to provide any information to the police. Further,
the defendant did not a any time refuse to answer questions or request the interview
tocease. Insum, the Courtissatisfied that the defendant’ s statement was vol untarily
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given and that thetacticsemployed by the detectives prior to and during theinterview
were appropriate under the law.

In resolving the conflicting evidence, thetrial court explicitly accredited thetestimony of Detectives
Roland and Kendall and discredited the Appellant’s testimony. After making thorough factua
findings regarding the credibility issues, the trial court denied the Appellant’s motion to suppress.
We are bound by thetrial court's findi ngs unless theevidence of record preponderates against them.
In this case, the evidence supports the findings, and the findings themselves support the court's
ruling. The Appelant signed a written waiver of rights form and gave a videotaped statement,
during which he did not appear under duress. Furthermore, the bruises under the Appellant’ s eyes
at the time he arrived at the police station do not support the conclusion that the Appellant was
subject to mental and physical abuse by the detectives, as these bruises could have been inflicted at
any time prior to the Appellant’ sarrest. Thisevidence wasavailableto thetrial court, and the court
chose to discredit the Appellant’s testimony that the bruises resulted from physical abuse by the
detectives. As such, we must conclude that the trial court properly ruled that the Appellant's
statement was admissible.

V. Voir dire

The Appellant contendsthat “thetrial court abused itsdiscretioninthejury selection process
by improperly rehabilitating jurors who were properly excludable for cause, and improperly
excluding other jurors who were or could be rehabilitated in regard to their reservations concerning
the death penalty.” Tennessee Rule of Criminal Procedure 24(b) gives the trial judge the right to
excuseajuror for cause without examination of counsel. Satev. Hutchison, 898 SW.2d 161, 167
(Tenn. 1994), cert. denied, 516 U.S. 846, 116 S. Ct. 137 (1995) (citing State v. Alley, 776 SW.2d
506 (Tenn. 1989), cert. denied, 493 U.S. 1036, 110 S. Ct. 758 (1990)); State v. Srouth, 620 S.W.2d
467, 471 (Tenn. 1981), cert. denied, 455 U.S. 983, 102 S. Ct. 1491 (1982)). In determining when
aprospective juror may be excused for cause because of hisor her views on the death penalty, the
standard is "whether the juror'sviews would prevent or substantially impair the performance of his
dutiesasajuror in accordancewith hisinstructionsand hisoath.” Wainwright v. Witt, 469 U.S. 412,
424,105 S. Ct. 844, 852 (1985) (footnote omitted). The Supreme Court further observed that "this
standard likewise does not require that ajuror's biases be proved with 'unmistakable clarity.” Id.
However, the trial judge must have the "definite impression” that a prospective juror could not
follow thelaw. Hutchinson, 898 S.W.2d at 167 (citing Wainwright v. Witt, 469 U.S. at 425-26, 105
S. Ct. at 853). Finally, the trial court's finding of bias of a juror because of his or her views
concerning the death penalty are accorded a presumption of correctness, and the Appellant must
establish by convincing evidence that the trial court's determination was erroneous before an
appellate court will overturn that decision. Alley, 776 SW.2d at 518.

The Appelant chalenges the following questions and responses of the prospective jurors.

1. Prospective Juror 102 - The Appellant argues that the trial court erred by
“[b]rowbeating ajuror who said that she could not consider alife sentencefor murder

-18-



into saying tha, in certain circumstances, she could consider a life with parole
sentence.” The record contains no evidence of “browbeating.” Rather, the record
revealsthat thetrial court asked reasonable questionsto clarify inconsi stent responses
regarding sentencing options.

2. Prospective Juror 103 - The Appellant argues that the trial court erred by
disregarding sworn answerson thejury questionnaire*whichwouldlead toexclusion
by explaining that the rehabilitation questions were *just trying to get down to what
they really think.”” On the questionnaire, Juror 103 disclosed that she could not
consider alife sentence asasentencing option. However, thetrial court accepted the
juror’ sinformed clarification of that answer after she stated that she could follow the
law and consider alife sentence as an option.

3. Prospective Jurors 106, 113, and 116 - The Appellant argues that the trial court
erred in “[sjJummarily excusing jurors who answered negatively in regard to their
ability to impose the death penalty without any discussion or attempt to ‘ get down to
what they really think’ which is what the judge did in regard to pro-death penalty
jurors.” After questioning, each of these jurors unequivocally stated that he/she
could not impose the death penalty.

4. Prospective Jurors 110, 125, and 127 - The Appellant contendsthat thetrial court
went to great lengthsto rehabilitate these jurors. First, Jurors 110 and 125 were not
challengedfor causeand, therefore, thisissueiswaived. Nonethdess, Jurors110and
125 stated that they could follow the law and consider imposing a life sentence,
despite personal reservations. Concerning Juror 127, he was summarily excused
because he stated he could not impose the death penalty under any circumstances.

5. Prospective Juror 118 - The Appellant contends that the trial court improperly
rehabilitated Juror 118, “who stated at least twice that it would have to be
‘extraordinary’ to depart from the death penalty and that she started with the death
penalty not alife sentence.” Thisjuror did not say she would start with the death
penalty and only depart from a death sentence upon a showing of extraordinary
mitigating circumstances. Juror 118 did state that she would impose the death
penalty unlessthe mitigating circumstanceswere* extraordinary.” Thereafter, upon
questioning by the court, she stated that she could follow the law, i.e., aggravating
circumstances have to outweigh mitigating circumstances before imposition of the
death penalty.

6. Prospective Juror 123 - The Appellant submits that the trial court “incorrectly
advised him that the State would simply have to present ‘more aggravating
circumstances than there are mitigating circumstances.”” The Appellant also
contendsthat it was error to accept Juror 123 because, on the questionnaire, thisjuror
answered that the death penalty was appropriatein all murder cases. In responseto
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this answer, the trial court stated, “it concerned me, because | didn’t think that
answer was what we were looking for, for peopleto be on the Jury. But | think that,
maybe, he didn’'t get that question exactly clear. And he did qualify that[.] . . .
First, thetrial court did not improperly advisethejuror onthe procedurefor imposing
the death penalty; rather, the trial court advised that a death sentence could only be
imposed after adetermination that the aggravati ng factors outwei ghed the mitigating
factors. Second, the trial court sought clarification of the juror’s answer on the
questionnaire. Thetrial court was satisfied that thisjuror adequately explained his
answer.

7. Prospective Jurors 129, 132, and 142 - The Appellant contends that the trial court
improperly rehabilitated “jurorswho rejected life with parol e punishment and voiced
opinions that minimum penalty for murder must be life without parole by asking
leading questiong[.] . ..” First, thisissue is waived because these jurors were not
challenged for cause. Regardless of waiver, each of these jurors stated that they
would follow the law and consider al three sentencing options, including a life
sentence.

8. Prospective Juror 143 - The Appellant arguesthat it was error to accept thisjuror
because he stated that “ he would reject environment as a mitigating factor.” While
he did express some reservations about environment being a mitigating factor, the
trial court accepted him because he said he would consider the mitigating factors
offered and did not dismiss environment as amitigating circumstance completely.

9. Prospective Juror 156 - The Appelant contends that it was error to ask Juror 156
““I mean you wouldn’t consider it all? when defense gets answer that juror said he
would ‘never’ consider environment and thus promating the juror to the ‘right’
answer.” Becausethere wasno challengefor cause, thisissueiswaived. Regardless,
when questioned by the Appellant, Juror 156 stated he could not consider
environment as a mitigating circumstance. Then, the trial court explained the
sentencing procedure to the juror, and the juror stated he could follow the law and
consider environment in mitigation.

10. Prospective Juror 188 - The Appellant assignsaserror “[t]elling defense counsel
“hold on aminute’ as counsel solicited juror opinion that there was ‘no way’ juror
could impose life sentence or life without parole for cold-blooded murder, and then
lecturing juror enough so that juror yielded and gave the acceptable response.” This
issue is waived because the Appellant did not challenge thisjuror for cause. In any
event, the trial court did not lecture but, rather, intervened to clarify a point of
confusion. Thereafter, the juror stated he understood and could follow the law.

11. Prospective Juror 190 - The Appellant claims that the trial court erred in
rehabilitating this juror by “[i[ntervening with the purpose of curing a juror’s
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admission that ‘there’s no way in the world’ he could consider environment as a
mitigating factor withtheplatitude‘l’mnot tryingtotalk youinto. . .[.]'” Again, this
issue iswaived because the juror was not challenged for cause. After stating that he
would not consider environment asamitigating factor, thetrial court asked Juror 190
to clarify hisresponse. Thejuror then stated that he would consider it and giveit the
weight it deserves.

12. Prospective Juror 193 - The Appellant submits that the trial court erred by
“[t]alking ajuror into saying that she would follow the law when the juror indicated
that the only mitigating factor she could consider would be mental problems and
abuse. After findly getting the right response, the judge says ‘that’s all | need to
know.”” Thetrial court intervened and explained death penalty sentencing procedure
after Juror 193 gave some inconsistent answers regarding mitigating factors. The
juror then stated she could follow the law.

After reviewing the answers and responses of the challenged jurors, we conclude that the respective
jurorswereeither properly rehabilitated or their answersleft "no leeway for rehabilitation.” Strouth,
620 SW.2d at 471; seealso Alley, 776 SW.2d at 517-18. In each instance, the prospective juror was
extensivdy questioned asto whether they could apply the law tothe evidence and consider dl forms
of punishment in this case. Asnoted by thetrid court, the court “distributed ajury questionnaire,
allowed the parties to question each juror individually, provided the [Appellant] with a jury
consultant, and made every effort to select afair and impartial jury.” Thereisno error.

V1. Gang Evidence

TheAppellant arguesthat admission of evidenceregarding his*associaion and membership
in the Gangster Disciples’ violated Tennessee Rule of Evidence 404(b) and congtituted reversible
error. Admissible proof must satisfy the threshold determination of relevancy mandated by
Tennessee Rule of Evidence 401, which definesrelevant evidence as that "having any tendency to
make the existence of any fact that is of consequence to the determination of the action more
probableor less probablethan it would be without the evidence.” Tenn. R. Evid. 401. Rule403 adds
that relevant "evidence may be excluded if its probative value is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of
undue delay, waste of time, or needless presentation of cumulaive evidence.” Tenn. R. Evid. 403.
Finally, Rule 404 deals with "character evidence." Subsection (b) of this rule provides that
"[e]vidence of other crimes, wrongs, or actsis not admissibleto prove the character of apersonin
order to show action in conformity with the charecter trait.” Tenn. R. Evid. 404(b). However, the
same subsection further sets out that such evidence may be allowed "for other purposes’ if the
following conditions are met prior to admission of this type of proof:

(1) The court upon request must hold a hearing outside the jury's presence;
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(2) The court must determine that a material issue exists other than conduct
conforming with a character trait and must upon request state on the record the
material issue, the ruling, and the reasons for admitting the evidence; and

(3) The court must exclude the evidence if its probative value is outweighed by the
danger of unfair prejudice.

Id. Providing further clarification concerning the second requirement, “other purposes” have been
defined to include: (1) motive; (2) intent; (3) guilty knowledge; (4) identity of the defendant; (5)
absence of mistake or accident; (6) a common scheme or plan; (7) completion of the story; (8)
opportunity; and (9) preparation. State v. Robert Wayne Herron, No. M2002-00951-CCA-R3-CD
(Tenn. Crim. App. at Nashville, Jan. 22, 2003) (citing Collard v. Sate, 526 S.\W.2d 112, 114 (Tenn.
1975); NeiL P. COHEN ET AL., TENNESSEE LAW OF EVIDENCE § 404.6 (3d ed. 1995)); see also
Advisory Commission Comments, Tenn. R. Evid. 404; Statev. Parton, 694 SW.2d 299, 302 (Tenn.
1985); Bunchv. Sate, 605 S.W.2d 227, 229 (Tenn. 1980); Statev. Jones, 15 S.W.3d 880, 894 (Tenn.
Crim. App. 1999), perm. toappeal denied, (Tenn. 2000). Should areview of therecord indicate that
thetrial court substantially compliedwith therequirementsof Rule404(b), thetrial court'sadmission
of the challenged evidence will remain undisturbed absent an abuse of discretion. Satev. DuBose,
953 S.W.2d 649, 652 (Tenn. 1997) (citation omitted).

In the order denying the Appellant’s motion for new trial, thetrial court made the following
findings concerning the admission of gang-related testimony:

Typicdly, the Court would evaluate such an allegation by weighing the
probative value of the testimony against the possible prejudice to the defendant.
However, such an evauation is not necessary in this case. Instead, the Court
concludes that defense counsel made a tactical decison to dlow this testimony,
which supported their theory of the case. Counsd may not now seek relief merely
because that strategy was unsuccessful. . . .

[T]he Court anticipated that one of the parties might wish to delveinto gang-
related issues during the course of thistrial.

The Court first noticed a reference to the gang during the hearing on the
defendant’ smotion to suppresshisstatement to the police. Althoughthedefendant’s
statement contai ned multi ple gang-rel ated references, defense counsel did not object
to the statement on that basis. Instead, they choseto attack the admissibility of the
statement on other grounds. When the Court rejected those arguments, defense
counsel did not request that the statement be redacted. . . .

The first witness to mention the gang in the jury’s presence was Antonio

Cartwright. Prior to thistestimony, the Court requested abench conference. During
itsdiscussionswith counsel for the State and the defendant, the Court suggested that
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it might be inappropriate to make any references to the gang. In response, the State
noted that the defendant made numerous gang references in his statement to the
police and that defense counsel had not sought redaction of those references. The
State al so stated that it merely intended to question Cartwright regarding essentially
the same information the defendant provided during his statement.

During this discussion, defense counsel made no effort to echo the Court’s
concerns, object to the proposed testimony, or request that the defendant’ s statement
beredacted. Because defense counsel rai sed no objection to the proposed testimony,
which did not appear to beinconsistent with histheory of the case, the Court granted
the State’ s request to present a limited amount of testimony concerning the gang. .

Defense counsel failed to object to the testimony regarding gangs. Indeed,
counsel elicited much of it themselves and used it to support their theory of the case.
Through this testimony as well as the defendant’ s statement to the police, counsel
sought to establish that Davis perpetrated the of fense, that the defendant was present
at the scene of the crime but did not participate in the offenses, that due at least in
part to the presence of Davis and possibly other gang members the defendant was
afraidto leave the scene, and that the evidencewoul d have exonerated the defendant
if the police had properly collected and tested it.

Given these circumstances, the Court finds that counsel made a tactical
decision to allow thistestimony. As such, the defendant is not entitled to relief.

We agreewith thetrial court that the Appellant has waived consideration of thisissue. At no point
did trial counsel object to these comments. Thetrial court, upon its on accord, requested a bench
conference to discuss the admissibility of gang-related testimony. During this discussion, trial
counsel made no atemptsto object to thistypeof evidence. Furthermore, asnoted by thetrial court,
trial counsel elicited much of the testimony themselves in order to support a defense theory of
facilitation, .i.e., co-defendant Davis was the leader of the gang and, therefore, the Appellant was
afraid to leave the scene. Because no objection was entered, the trid court did not conduct a Rule
404(b) hearing and, without any such findings, we are unable to preform any meaningful appdlate
review of theissue. Additionaly, thetrial court gave alimiting instruction regarding the purposes
for which thejury could consider thegang-related testimony. An appd late court must presumethat
the jury followed the instruction given by the trial court. Sate v. Gilleland, 22 SW.3d 266, 273
(Tenn. 2000) (citation omitted). Based on theforegoing, wefindthat the Appellant has waived this
issue. Tenn. R. App. P. 36(a) (nothing in this shall be construed as requiring relief be granted to a
party responsible for an error or who failed to take whatever action was reasonably available to
prevent or nullify the harmful effect of an error).
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VII. Hearsay Statement
In his next assignment of error, the Appellant contends that the trial court erred in allowing
Antonio Cartwright to testify about a conversation between the Appellant and co-defendant Davis,
“where the [two men] were dleged to have planned a robbery of the victims.” Specifically, he
argues that this evidence constituted inadmissible hearsay. The testimony at issue isas follows:
Q. Did you hear any discussion between Mr. Berry and Mr. Davis and yourself?
Y es, ma am.

What was that discussion about?

About a robbery.

o » o0 »

And what was said to you about the robbery?

MR. GIBSON: Object to hearsay.

THE COURT: Well, we need to identify who thisisthat he' stalking about?
Q. (By Generd Miller) Who was having this discussion, first of all?
A. Chrigopher Davis, Gdongalay Berry.

Q. Andwerethey having adiscusson in your presence or were they actually talking
to you about it.

A. In my presence.

Q. Okay. And were they asking you questions or did you participate in a
conversation at some point?

A. | didn't redly participate in the conversation at that time; no ma am.

THE COURT: You were present when this conversation was going on
between Mr. Berry and Mr. Davis, is that what you' re saying?

THE WITNESS: Yes, sir.
THE COURT: All right. 1" m going to overrulethe objection. Hewas present

and the defendant was present. It wasaconversationinthispresence. He can testify
about it.
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MR. GIBSON: Y our Honor, shouldn’t he only be able to testify to what my

client sad, not Christopher Davis?

THE COURT: | think he can testify about the whole conversation between

peoplethat were allegedly co-conspiratorsin a—inan alleged robbery that wasbeing
planned.

> 0 P O » O P O P O PO B O

So go ahead, please.
(By Generd Miller) What was the conversation about, Mr. Cartwright?
It was about a robbery.
Okay. And did you know who the robbery was supposed to happen to?
Yes, ma am; | did.
And who was that?
Greg Ewing and DeAngelo Lee
Okay. Andwhat was said about the robbery?
Uh-
What was it to be a robbery of ?
Thegunsand acar.
Gunsand acar?
Y es, maam.
Okay. And how was this robbery supposed to take place?

They were supposed to go get some guns, and when Chris give the signal and

cocked the gun, G-Berry is supposed to have come out.

Q. All right. And did Mr. G — Mr. Gdongalay Berry make any specific remarks
about the robbery?
A. Yes. If werob‘em, we gottakill ‘em.
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Did he say why?
Because they know us.
Because they know us?
Y es, ma am.

And that’swhat Mr. Berry said?

> o » O > L0

Yes, ma am.

Hearsay is defined as "a statement, other than one made by the declarant while testifying at
the tria or hearing, offered in evidence to prove the truth of the matter asserted.” Tenn. R. Evid.
801(c). Hearsay isnot admissible except as provided by the rules of evidence or otherwise by law.
Tenn. R. Evid. 802. Pursuant to Rule 803(1.2)(E), Tennessee Rules Evidence, a statement that is
hearsay is dlowed againg a party when made "by a co-conspirator of aparty during the course of
and in furtherance of the conspiracy.” A conspiracy is defined as a combination between two or
more personsto do a criminal or unlawful act or alawful act by criminal or unlawful means. Sate
v. Lequire, 634 S.W.2d 608, 612 (Tenn. Crim. App. 1981), perm. to appeal denied, (Tenn. 1982)
(citation omitted). Declarations of a co-conspirator that would otherwise be inadmissible may be
offered as proof, when the following conditions are met: (1) thereis evidence of the existenceof the
conspiracy and the connection of the declarant and the defendant to it; (2) the declaration was made
during the pendency of the conspiracy; and (3) the declaration was made in furtherance of the
conspiracy. Satev. Gaylor, 862 S.W.2d 546, 553 (Tenn. Crim. App. 1992), perm. to appeal denied,
(Tenn. 1993) (citationsomitted). A “statement may bein furtherance of the conspiracy in countless
ways. Examples include statements designed to get the scheme started, develop plans, arrange for
thingsto be doneto accomplish the goal, update other conspirators on the progress, deal with arising
problems, and provideinformation relevant tothe project.” Statev. Carruthers, 35 S.W.3d 516, 556
(Tenn. 2000) (citation omitted). If aconspiracy is shown to exist, the co-conspirator's statement is
admissible even though no conspiracy has been formally charged. Lequire, 634 SW.2d at 612 n.1.

For admissibility purposes, the standard of proof required to show the existence of the
prerequisite conspiracy is proof by apreponderance of the evidence. Satev. Stamper, 863 S.W.2d
404, 406 (Tenn. 1993). The State only has to show an implied understanding between the parties,
not formal words or awritten agreement, in order to proveaconspiracy. Gaylor, 862 S.W.2d at 553.
"The unlawful confederation may be established by circumstantial evidence and the conduct of the
parties in the execution of the criminal enterprises.” Id. (citation omitted).
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Thetrial court inthe present case determined that aconspiracy existed between the Appellant
and co-defendant Davis and that the statements were in furtherance of that conspiracy.® The trial
court based its finding upon the fact that the Appellant “and Davis discussed the robbery and
murders they intended to commit, and executed their plan shortly thereafter.” We believethat this
constitutes adequate proof for the trial court to find by a preponderance of the evidence that a
conspiracy existed between theA ppellant and Davis. Thus, the evidence was admissibleunder Rule
803(1.2)(E).

VIIl. Closng Argument

The Appellant contends that “the State made an inappropriate religious argument during its
closing argument.” During closng argument, the prosecutor made the following comment:

Well, we talked a little bit in voir dire about crimes. Y ou know, yeah, it
would be nice if this crime had occurred in the parking lot of the Baptist Church
down — downtown, about 10 o’ clock, when it was full of good, solid citizens who
could come into court and wouldn’'t have to explain the sentence that they were
currently serving or a sentence that was pending against them. Wedon't have that
in this case, because none of the partiesinvolved are peopl e that attended church on
Sunday during this part of their life, but that doesn’t mean that their lives are not
precious. That doesn’t mean that Mr. Berry’slifeisnot precious. But he should be
held accountable for this crime.

Closing arguments are an important tool for both parties during the trial process
consequently, attorneys are usually given wide latitude in the scope of their arguments. State v.
Bigbee, 885 S\W.2d 797, 809 (Tenn. 1994) (citation omitted). Tria courts are accorded wide
discretion in their control of those arguments. Sate v. Zirkle, 910 S\W.2d 874, 888 (Tenn. Crim.
App.), perm. to appeal denied, (Tenn. 1995) (citation omitted). Moreover, atria court'sfindingwill
not be reversed absent an abuse of that discretion. State v. Payton, 782 S.W.2d 490, 496 (Tenn.
Crim. App.), perm. to appeal denied, (Tenn. 1989) (citation omitted). Such scope and discretion,
however, is not completely unfettered. It is settled law in this state that references to biblical
passages or religious law during a criminal trial are inappropriate. Sate v. Middlebrooks, 995
S.W.2d 550, 559 (Tenn. 1999) (citation omitted); State v. Sephenson, 878 S.W.2d 530, 541 (Tenn.
1994); Kirkendadll v. Sate, 281 SW.2d 243, 254 (Tenn. 1955). Such references, however, do not
constitutereversible error unless the Appellant can clearly establish that they “* affected the verdict
tothe prgjudice of the defendant.” Middlebrooks, 995 S.W.2d 559 (quoting Harringtonv. Sate, 385
S.W.2d 758, 759 (Tenn. 1965)). In making this determination, we must consider: 1) the conduct
complained of, viewed in light of the facts and circumstances of the case; 2) the curative measures

6The trial court also found that the testimony wasadmissible as an “adoptive admission” pursuantto Tennessee
Rule of Evidence 803(1.2)(B). However, weconcludethatthetestimony clearly fallswithin the co-conspirator exception
to the hearsay rule and, therefore, find it unnecessary to address whether the testimony is also admissible as an “ adoptive
admission.”
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undertaken by the court and the prosecution; 3) theintent of the prosecutor in making the improper
arguments; 4) the cumulative effect of the improper conduct and any other errorsin the record; and
5) the relative strength and weakness of the case. 1d. at 560 (citing Bigbee, 885 S.W.2d at 809).

We note that the Appe lant did not contemporaneously object to the prosecutor's statements
during closing argument. Therefore, theissue hasbeen waived. Tenn. R. App. P. 36(a). It has been
firmly established that objections must be made to an improper jury argument in order to preserve
theissuefor appellate review; otherwise, any improper remarks by the State would afford no ground
foranew trial. Statev. Compton, 642 S\W.2d 745, 747 (Tenn. Crim. App.), perm. to appeal denied,
(Tenn. 1982).

Regardless of any waiver, we find that this issue has no merit. In its order denying the
Appellant’smotion for new trial, thetrial court found no error during closing argument based upon
the following rationale:

The Court recognizes that it isimproper for attorneys to make religious references
during their closing arguments. . .. However, the Court disagreesthat the State did
so in this case. Severa of the State’s witnesses had prior convictions and/or were
facing criminal chargesat thetimethey testified. Moreover, thevictimswere selling
guns at the time of their deaths, and there was evidence that one of them had taken
drugs at some point prior to being killed. During its dosing argument, the State
simply acknowledged that itsvictimsand witnessesmay havebeen |ess-than-perfect,
but argued that these facts did not render the defendant any less culpable. The Court
finds this argument was proper.

We agree with the trial court that the prosecutor’s comments were not inappropriate references to
biblical passages or religiouslaw. Asnoted by the trial court, the comment was madein order to
recognize the type of peopleinvolved in the case and to emphasize that the Appellant should still
be held accountable for hisillega actions, not to interject a biblical passage or religious law into
closing argument. Furthermore, the Appellant has failed to show any prejudice resulting from the
comments. The case against the Appellant was relatively strong, as he admitted he was present at
the construction site when the victims were murdered.

IX. Flight Instruction

The Appédlant next contends that thetrial court's use of a Tennessee Pattern Jury Instruction
on flight was unwarranted by the evidence. Before review of the issue as presented, we note that,
when the State requested thisinstruction, the Appellant did not object and, therefore, thisiswaived.
Tenn. R. App. 36(a). Nonetheless, given our heightened standard of review generally applicableto
convictions resulting in a sentence of death, we proceed to examine the issue on the merits.

Following the presentation of the evidence, the trial court gave the jury the following
instruction regarding flight:
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The flight of a person accused of a crime is a circumstance which, when
considered with all the facts of the case, may justify an inference of guilt. Flight is
the voluntary withdrawa of oneself for the purpose of evading arrest or prosecution
for the crime charged. Whether the evidence presented proves beyond a reasonable
doubt that the defendant fled is a question for your determination.

The law makes no precise distinction as to the manner or method of flight;
it may be open, or it may be a hurried or concealed departure, or it may be a
concealment within thejurisdiction. However, it takesboth aleaving the sceneof the
difficulty and a subsequent hiding out, evasion, or concealment in the community,
or aleaving of the community for parts unknown, to constitute flight.

If the flight is proved, the fact of flight alone does not allow you to find that
the defendant isguilty of the crimealleged. However, sinceflight by adefendant may
be caused by aconsciousness of guilt, youmay consider the fact of flight, if flightis
so proven, together with all of the other evidence when you decide the guilt or
innocence of the defendant. On the other hand, an entirely innocent person may take
flight and such flight may be explained by proof offered, or by the facts and
circumstances of the case.

Whether there was flight by the defendant, the reasonsfor it, and the weight
to be given to it, are questions for you to determine.

7 TENNESSEE PRACTICE, TENNESSEE PATTERN JURY INSTRUCTIONS- CRIMINAL 42.18 (Comm. of the
Tenn. Judicial Conference 5" ed. 2000). This pattern jury instruction is a correct statement of the
applicable law and has been previously cited with goproval by our court. See, eg., Sate v.
Kendricks, 947 S\W.2d 875, 885-86 (Tenn. Crim. App. 1996), perm. to appeal denied, (Tenn. 1997);
Satev. Terry Dean Sheed, No. 03C01-9702-CR-00076 (Tenn. Crim. App. a Knoxville, Nov. 5,
1998), perm. to appeal denied, (Tenn. 1999). In order for atria court to charge the jury on flight
as an inference of guilt, there must be sufficient evidence to support such instruction. Sufficient
evidence supporting such instruction requires "'both a leaving the scene of the difficulty and a
subsequent hiding out, evasion, or concealmentinthecommunity.” Satev. Burns, 979 S.\W.2d 276,
289-90 (Tenn. 1998) (quoting Payton, 782 S.\W.2d at 498).

Here, the Appellant both ran from the apartment, while being chased by police officers, and
alluded the police for approximately one week before being apprehended. This evidence clearly
supported thetrial court'sinstruction onflight. The Appellant contends, however, that thetrial court
erred in giving the flight instruction because the instruction

may only be given when the defendant attempts to withdraw himself for the purpose

of evading arrest for the specific crime that has been charged. Because it is
impossibleto determine from these facts whether the Defendant fled to evade arrest
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for the charged crimes or for some other reasons, the court erred in giving the flight
instruction.

We do not find the Appellant’s argument persuasive. The trid court found that giving a flight
instruction was not error based upon the following rationale:

Following the murders, the defendant fled the scene of the crime, slept in a
hotel as opposed to his home or the Herman Street residence, ran from the police
officersthe next morning, and remained at |arge for approximately oneweek. Given
these circumstances, the Court finds that an instruction on flight was appropriate.

Thedefendant contendsthat theinstruction wasinappropriate because he may
have been fleeing asaresult of hisinvolvement in the murder of Adrian Dickerson
as opposed to the double homicide at issuein this case. Although the officersfrom
whom the defendant fled were unaware of hisinvolvement in the double homicide,
the defendant was not privy to that information. The defendant fled immediately
upon encountering the officers, and it is reasonable to assume that he did so in an
attempt to evade arrest for any and all crimes he had previously committed.

Therecord doesnot support atheory that the defendant fled solely in an effort
to evade arrest for the murder of Adrian Dickerson. Indeed, given the fact that the
double homicide occurred mere hours before the defendant’s encounter with the
officers, the defendant likely assumed the officers were investigating that incident.
In any event, the defendant has not provided the Court with any authority which
prohibitsaflight instruction when adefendant has multiple motivesfor fleeing. The
Court finds this issue to be without merit.

Based upon the facts of the case, we conclude, asdid thetrial court, that the jury could infer that the
Appellant fled due to hisinvolvement in any and all crimes he had previously committed. A flight
instruction is not prohibited when there are multiple motives for flight because to determine
otherwise would prevent aflight instruction when a defendant evades arrest for numerous crimes.
A defendant’s specific intent for fleeing a sceneis a jury question. Accordingly, the trial court
properly instructed the jury on flight.

X. Sufficiency of the Evidence
The Appellant also chdlenges the sufficiency of the evidence supporting his convictions.
Specificdly, he contends that, “[a]t most, the evidence establishes that [he] was guilty of
facilitation.” We disagree.

A jury conviction removes the presumption of innocencewith which adefendant is cloaked
and replaces it with one of guilt, so that on appeal, a convicted defendant has the burden of
demonstrating that the evidenceisinsufficient. Statev. Tuggle, 639 S.\W.2d 913, 914 (Tenn. 1982).
In determining the sufficiency of the evidence, this court does not reweigh or reevaluate the
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evidence. Satev. Cabbage, 571 SW.2d 832, 835 (Tenn. 1978). Likewise, itisnot theduty of this
court to revisit questions of witness credibility on appeal, that function being within the province of
thetrier of fact. Satev. Holder, 15 SW.3d 905, 911 (Tenn. 1999); Satev. Burlison, 868 S.W.2d
713, 719 (Tenn. Crim. App. 1993). Instead, the A ppellant must establish that the evidence presented
at trial was so deficient that no reasonabletrier of fact could have found the essential elementsof the
offensebeyond areasonable doubt. Tenn. R. App. P. 13(e); Jacksonv. Virginia, 443 U.S. 307, 319,
99 S. Ct. 2781, 2789 (1979); Satev. Cazes, 875 SW.2d 253, 259 (Tenn. 1994). Moreover, the State
isentitled to the strongest legitimate view of the evidence and al reasonable inferences which may
be drawn therefrom. Statev. Harris, 839 S.W.2d 54, 75 (Tenn. 1992). Theserules are applicable
to findings of guilt predicated upon direct evidence, circumstantial evidence, or a combination of
both direct and circumstantial evidence. Statev. Matthews, 805 S.W.2d 776, 779 (Tenn. Crim. App.
1990). Asinthe case of direct evidence, the weight to be given circumstantial evidence and “the
inferencesto be drawn from such evidence, and the extent to which the circumstances are consi stent
with guilt and inconsigent with innocence, are questions primarily for the jury.” Marablev. Sate,
313 SW.2d 451, 457 (Tenn. 1958) (citation omitted).

Thetria court properly charged thejury with regard to crimind responsbility. A personis
criminally responsible for an offenseif the offense is committed by the person’ s own conduct or by
the conduct of another for which the person is criminally responsible or both. Tenn. Code Ann. §
39-11-401(a) (1997). A personiscriminally responsiblefor the conduct of anotherif: “Acting with
intent to promote or assist the commission of the offense, or to benefit in the proceeds or results of
the offense, the person solicits, directs, aids, or attempts to aid another person to commit the
offense[.]” Tenn. Code Ann. 8§ 39-11-402(2) (1997). Facilitation, however, involvesthefollowing:
“A person is criminally responsible for the facilitation of afelony if, knowing that another intends
to commit a specific felony, but without the intent required for criminal responsibility under Tenn.
CodeAnn. 8 39-11-402(2), the person knowingly furnishes substantial assistanceinthecommission
of thefelony.” Tenn. Code Ann. 8 39-11-403(a) (1997). Facilitation of afeony isalesser degree
of criminal responsibility than that of criminal responsibility for the conduct of another. Sate v.
Burns, 6 SW.3d 453, 470 (Tenn. 1999). The Sentencing Commission Comments expressly
characterize facilitation as "alesser included offense [of criminal responsibility] if the defendant's
degreeof complicity isinsufficient towarrant convictionasaparty.” Tenn. Code Ann. § 39-11-403,
Sentencing Commission Comments. The facilitation statute is premised upon atheory of vicarious
responsibility becauseit appliesto aperson who fecilitates crimina conduct of another by knowingly
furnishing substantial assistance to the perpetrator of afelony, but who lacks the intent to promote
or assist in, or benefit from, the felony's commission. Id.

A. Premeditated Murder

First degreemurder isdefined as"apremeditated and intentional killing of another[.]" Tenn.
Code Ann. § 39-13-202(a)(1) (Supp. 2002). The statute defines premeditation as follows:

"Premeditation” is an act done after the exercise of reflection and judgment.
"Premeditation” meansthat the intent to kill must have been formed prior to the act
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itself. It is not necessary that the purpose tokill pre-exist in the mind of the accused
for any definite period of time. The mental state of the accused at the time the
accused allegedly decided to kill must be carefully considered in order to determine
whether the accused was sufficiently free from excitement and passion as to be
capable of premeditation.

Tenn. Code Ann. 8 39-13-202(d); Statev. Sms, 45 SW.3d 1, 8 (Tenn. 2001). Asnoted above, first
degree murder aso requires that the killing of another beintended. Intentiona conduct refersto a
person who actsintentiondly with respect to aresult of the conduct, whenitisthe person’'sconscious
objective or desire to cause the death of the alleged victim. Tenn. Code Ann. § 39-11- 106(a)(18)
(1997).

The element of premeditation is a question for the jury and may be inferred from the
circumstances surrounding the killing. State v. Gentry, 881 SW.2d 1, 3 (Tenn. Crim. App. 1993),
perm. to appeal denied, (Tenn. 1994). Becausethetrier of fact cannot speculate asto what wasin
the killer's mind, the existence of facts of premeditation must be determined from the Appellant's
conduct inlight of thesurrounding circumstances. Seegenerally Satev. Johnny Wright, No. 01C01-
9503-CC-00093 (Tenn. Crim. App. at Nashville, Jan. 5, 1996) (citation omitted). Although there
is no strict standard governing what constitutes proof of premeditation, severa relevant
circumstances are helpful, including: the use of a deadly weapon upon an unarmed victim; the fact
that the killing was particularly cruel; a declaration by a defendant of hisintent to kill; evidence of
the procurement of weapon; the making of preparations before the killing for the purpose of
concealing the crime; and calmnessimmediately after the killing. Statev. Bland, 958 SW.2d 651,
660 (Tenn. 1997), cert. denied, 523 U.S. 1083, 118 S. Ct. 1536 (1998) (citation omitted). Statev.
Bordis, 905 SW.2d 214, 222 (Tenn. Crim. App.), perm. to appeal denied, (Tenn. 1995), provides
that ajury faced with resolving this question al'so may utilize facts raising the inference of amotive
and/or the implementation of a preconceived design.

After reviewing al the evidencein therecordin the light most favorable to the prosecution,
we cannot say that no reasonable trier of fact could have found the Appellant guilty of first degree
murder beyond a reasonable doubt. The jury wasin the best position to view the witnesses and the
evidence and determine, based upon that proof, whether the Appellant intentiondly and with
premeditation murdered Ewing and Lee. The proof produced at trial established that the Appellant
and Davisplanned to meet with thevictimsto purchase assault riflesfor $1,200.00. Prior to meeting
with the victims, the Appellant and Davis decided to rob the victims of guns and their vehicle. The
Appellant stated, “If we rob ‘em, we gotta kill ‘em. . . . Because they know us.” When the
Appellant and Davis met with the victims, they were carrying guns and a black bag contaning
handcuffs, arope, and duct tape. Thevictimswerethen taken to aremote construction siteand made
to remove articles of their clothing. They were shot numerous times; the majority of which were
gunshot woundstothe head. The Appellant and Berry then returned to the Herman Street residence
inthe victims Cadillac, removed the guns from the car, and placed them inside. They burned the
Cadillac and spent the night in alocal hotel. When the Appellant and Davis encountered the police
the following morning, the Appellant was carrying arifle, and both men fled. The Appellant
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remained at large for approximately one week. The physical evidence established that the 9 mm
pistol found at the Herman Street residence was one of the weapons which produced the fatal
wounds. Finally, the record established several motives for the murder. See lvey v. Sate, 360
SW.2d 1, 3 (Tenn. 1962) (holding that evidence tending to show motive is aways relevant,
particularly in cases built wholly or partially on circumstantial evidence).

These facts, which include the execution-style murders of the victims, planning activities
prior to the killing, the Appellant's declaration that the victims must be killed because they could
identify the Appellant and Davis, multiple motivesfor murder, the burning of thevictims' Cadillac,
the subsequent fleeing from police officers, and the Appellant’ sadmission that he was present at the
scene, support the jury's finding of premeditation. After viewing the evidence in the light most
favorable to the State, we conclude that a reasonable trier of fact could have found the Appellant
guilty of thefirst degree premeditated murders of Ewing and L ee based upon either the Appellant’s
own conduct or under atheory of criminal responsibility for the conduct of co-defendant Davis or
both. We agree with the trial court that “the evidence does not support that the [Appellant was]
innocent of any wrongdoing or that he [was] merely guilty of facilitation.”

B. Felony Murder and Especially Aggravated Robbery

Felony murder is defined as "the killing of another committed in the perpetration of or
attempt to perpetrate any first degree murder, arson, rape, robbery, burglary, theft, kidnapping,
aggravated child abuse, or arcraft policy.” Tenn. Code Ann. § 39-13-202(2). Robbery is the
"intentional or knowing theft of property from the person of another by violence or putting the
personinfear." Tenn. Code Ann. § 39-13-401 (1997). Inorder for the robbery to becomeespecidly
aggravated robbery, the robbery must be accomplished with a deadly wegpon and the victim must
suffer serious bodily injury. Tenn. Code Ann. § 39-13-403 (1997).

Antonio Cartwright testified that the Appellant and Davis discussed their plan to rob and
murder the victims afew hours before executing it. The evidence overwhelmingly established that
the Appellant and Davistook thevictims' car, rifles, jewelry, clothing, and other items. Thistaking
was accomplished withadeadly weapon, and thevictims suffered death asaresult of the Appdlant’s
actions. Accordingly, the evidence was sufficient to find the Appdlant guilty of the especially
aggravated robberies and resulting felony murders of Ewing and Lee.

C. Especialy Aggravated Kidnapping

Especially aggravated kidnappingisfal seimprisonment accomplished with adeadly weapon
or where the victim suffers serious bodily injury. Tenn. Code Ann. § 39-13-305(a)(1), (4) (1997).
False imprisonment occurs when a person "knowingly removes or confines another unlawfully so
asto interfere substantially with the other's liberty." Tenn. Code Ann. § 39-13-302 (1997).

Theevidence showed that Davisleft the Herman Street residence carrying ablack bag, which
contained handcuffs, rope, and duct tape. At some point duringtheevening, the victimswere bound
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and transported to the construction site. Furthermore, rope was found at the murder scene. While
it is unclear who actually bound the victims, the Appellant actively participated in the planning,
preparation, and execution of the robbery, kidnapping, and murder of the victims. The evidenceis
sufficient to support the especially aggravated kidnapping convictions under a theory of criminal

responsbility.
XI. Victim Impact Testimony

The Appellant's challenge to the introduction of victim impact evidence is limited to the
testimony of Brenda Ewing Sanders, mother of the victim Ewing. The victim impact testimony
complained of isasfollows:

Q. Until you weresitting in the courtroom the other day and heard the testimony of
Dr. Levy, did you have any idea of how many times your son had been shot?

No, | had no idea that my son was shot seven times.

The police didn't tell you that?

A.

Q.

A. No.
Q. And until you heard Mr. Berry’s statement played for you, did you realize that
your son was screaming for his life before he was killed?

A. | didn't, but that was something that I’ ve always wanted to find closure of, of
what he was saying when this was happening to him, if hewas even asking, just tell
my mother something.

Thetrial court concluded that “ Sanders’ testimony did not exceed the scope of appropriate victim
impact testimony.” The Appellant contends that this testimony does not address any "unique
characteristics' about the victim; rather, it offers " characterizations and opinions about the crime.”
Wenotethat thisissueiswaived because neither the A ppellant nor hisattorneys objected to Sanders
testimony during the jury-out hearing or her testimony. Tenn. R. App. P. 36(a). Nonetheless, we
proceed to address the merits of the Appellant’ s argument.

In Sate v. Neshit, 978 SW.2d 872, 889 (Tenn. 1998), our supreme court held that victim
impact evidence and prosecutorial argument isnot barred by thefederal and state constitutions. See
also Paynev. Tennessee, 501 U.S. 808, 827, 111 S. Ct. 2597, 2609 (1991) (holding that the Eighth
Amendment erects no per se bar against the admission of victim impact evidence and prosecutorial
argument); Sate v. Shepherd, 902 SW.2d 895, 907 (Tenn. 1995) (holding that victim impact
evidence and prosecutorial argument are not precluded by the Tennessee Constitution).
Notwithstanding the holding that victim impact evidence is admissible under Tennessee's death
penalty sentencing scheme, theintroduction of such evidenceisnot unrestricted. Nesbit, 978 S.W.2d
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at 891. Victimimpact evidence may not beintroduced if (1) itissounduly prgudicial that it renders
thetria fundamentally unfair, or (2) itsprobative valueissubstantially outwe ghed by itsprejudicial
impact. 1d. (citations omitted); see also Sate v. Morris, 24 SW.3d 788, 813 (Tenn. 2000)
(Appendix), cert. denied, 531 U.S. 1082, 121 S. Ct. 786 (2001).

“Victim impact evidence should be limited to information designed to show those unique
characteristicswhich provide abrief glimpseinto thelife of the individual who has been killed, the
contemporaneous and prospective circumstances surrounding the individual's death, and how those
circumstancesfinancially, emotionally, psychologically or physically impacted upon membersof the
victim'simmediatefamily." Nesbit, 978 S.W.2d at 891( footnote and citationsomitted). Admission
of avictim'sfamily members characterizations and opinions about the crime, the Appellant, and the
appropriate sentenceisimproper. 1d. at 888 n.8. The victim impact evidence complained of by the
Appellant is clearly of the nature envisioned by Nesbit. See generally Statev. Smith, 993 SW.2d
6, 17 (Tenn. 1999). Thefact that the death of aloved oneis devastating requires no proof. Morris,
24 S\W.3d at 813 (Appendix). Accordingly, we cannot conclude that the admission of thevictim
impact testimony was unduly prejudicial. Thisissue iswithout merit.

XII. Proportionality Review

For areviewing court to affirm theimposition of adeath sentence, the court must determine
whether:

(A) The sentence of death was imposed in any arbitrary fashion;

(B) The evidence supports the jury's finding of statutory aggravating circumstance
or circumstances;

(C) The evidence supports the jury's finding that the aggravating circumstance or
circumstances outweigh any mitigating circumstances; and

(D) The sentence of death is excessive or disproportionate to the penalty imposed in
similar cases, considering both the nature of the crime and the defendant.

Tenn. Code Ann. 8 39-13-206(c)(1) (1997). Thesentencing phaseinthismatter proceededin accord
with the procedure established by the applicable statutory provisions and Rules of Criminal
Procedure. We conclude that the sentence of death, therefore, was not imposed in an arbitrary
fashion. Moreover, the evidence indisputably supports aggravating circumstances (i)(2), the
Appellant was previously convicted of one or more felonies which involved the use of violence to
the person; (i)(6), the murder was committed for purpose of avoiding prosecution; and (i)(7), the
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murder was committed during commission of arobbery or kidnapping. Tenn. Code Ann. § 39-13-
204(i)(2), (6), (7).

Additiondly, thiscourt isrequired by Tennessee Code Annotated § 39-13-206(c)(1)(D), and
under the mandates of Sate v. Bland, 958 S.W.2d 651, 661-74 (Tenn. 1997), cert. denied, 523 U.S.
1083, 118 S. Ct. 1536 (1998), to determine whether the Appellant's sentence of death is
disproportionate to the penaty imposed in similar cases. Sate v. Godsey, 60 SW.3d 759, 781
(Tenn. 2001). The comparative proportionality review isdesigned to identify aberrant, arbitrary, or
capricious sentencing by determining whether thedeath penalty in agiven caseis"'disproportionate
to the punishment imposed on others convicted of the same crime.” Sate v. Stout, 46 S.W.3d 689,
706, cert. denied, 534 U.S. 998, 122 S. Ct. 471 (2001) (quoting Bland, 958 S.\W.2d at 662). "If a
caseis'plainly lackingin circumstances consistent with those in cases where the death penalty has
been imposed,’ then the sentence is disproportionate.” 1d. (quoting Bland, 958 S.W.2d at 668).

In conducting our proportionality review, thiscourt must comparethe present case with cases
involving similar defendants and similar crimes. 1d. (citations omitted); see also Terry v. Sate, 46
S.W.3d 147, 163 (Tenn.), cert. denied, 534 U.S. 1023, 122 S. Ct. 553 (2001) (citationsomitted). We
consider only those casesin which acapital sentencing hearing was actually conducted to determine
whether the sentence should be life imprisonment, life imprisonment without the possibility of
parole, or death. Godsey, 60 S.W.3d a 783; Satev. Carruthers, 35 SW.3d 516, 570 (Tenn. 2000),
cert.denied, 533 U.S. 953, 121 S. Ct. 2600 (2001). We begin withthe presumption that the sentence
of death isproportionate with the crimeof first degree murder. Terry, 46 S.W.3d at 163 (citing Sate
v. Hall, 958 SW.2d 679, 699 (Tenn. 1997)). This presumption applies only if the “sentencing
procedures focus discretion on the 'particularized nature of the crime and the particularized
characteristicsof theindividual defendant.™ 1d. (quoting McCleskeyv. Kemp, 481 U.S. 279, 308, 107
S. Ct. 1756 (1987)).

Applying this approach, the court, in comparing this case to other cases in which the
defendantswere convicted of the same or similar crimes, looks at the factsand circumstancesof the
crime, the characteristics of the Appellant, and the aggravating and mitigating factorsinvolved. Id.
at 163-64. Regarding the circumstances of the crime itself, numerous factors are considered
including: (1) the means of death; (2) the manner of death; (3) the motivation for thekilling; (4) the
place of death; (5) thevictim'sage, physical condition, and psychological condition; (6) the absence
or presence of provocation; (7) theabsence or presence of premeditation; (8) the absenceor presence
of justification; and (9) the injury to and effect on non-decedent victims. Sout, 46 S.\W.3d at 706
(citing Bland, 958 SW.2d a 667); see also Terry, 46 SW.3d at 164. Contemplated within the
review are numerous factors regarding the Appellant, including: (1) prior criminal record; (2) age,

7We note that under either theory of guilt for the murders of Ewing and L ee, i.e, the Appellant’s own conduct
or the conduct of Davis, the record supports application of aggravating circumstances (i)(6) and (7). Based upon the
Appellant’s“‘major participation in the felony committed, combined with reckless indifference to human life[,]’” (i)(6)
and (7) may be vicarioudy applied, even if the Appellant was not the actor responsible for these circumstances. Owens
v. Sate, 13 SW.3d 742, 760 (Tenn. Crim. App. 1999), perm. to appeal denied, (Tenn. 2000) (citing Tison v. Arizona,
481 U.S. 137, 158, 107 S. Ct. 1676, 1688 (1987)).
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race, and gender; (3) mental, emotional, and physical condition; (4) role in the murder; (5)
cooperation with authorities; (6) level of remorse; (7) knowledge of the victim's hel plessness; and
(8) potentia for rehabilitation. Sout, 46 S.W.3d at 706 (citing Bland, 958 S.\W.2d a 667); Terry,
46 SW.3d at 164.

In completing our review, we remain cognizant of the fact that "no two cases involve
identical circumstances.” See generally Terry, 46 S.W.3d at 164. There is no mathematical or
scientific formulato be employed. Thus, our function is not to limit our comparison to those cases
where adeath sentence"is perfectly symmetricd, but only to identify and to invalidate the aberrant
death sentence.” 1d. (quoting Bland, 958 S.W.2d at 665).

The circumstances surrounding the murder in light of the relevant and comparative factors
arethat the Appellant and Davis planned to rob the victims of gunsand an automobile and then kill
thevictimsbecause they would be ébleto identify them. After arranging ameeting with thevictims,
the Appellant and Davis restrained the victims and took them to a remote construction site in the
Nashvillearea. Onceat the construction site, the victimswere robbed of several clothing itemsand
shot inthehead numeroustimes. The Appellant and Davisthen burned the stolen vehicle and spent
the night inalocal motel. Upon encountering the police the following morning, the two men fled.
The Appellant avoided capturefor approximatdy aweek. Upon being taken into custody, he gave
a self-serving statement to police, attempting to blame responsibility for the murders upon other
members of hisgang. Furthermore, the Appellant was previously convicted of aggravated assault,
tow aggravated robberies, and hewas convicted of the murder of twelve-year-old Adrian Dickerson
in a Megamarket parking lot in Nashville.

In mitigation, evidence was presented establishing that, as ayoung child, the Appellant was
present in his home when his mother discovered the body of his step-father, who had committed
suicide. Furthermore, the Appellant’s mother suffered from paranoid schizophrenia and had been
institutionalized dueto her illness. After the suicide of the Appellant’ s step-father and the resulting
nervous breakdown of hismother, the Appellant and hissiblingswent to live with hisgrandmother,
who was granted full custody of the children. Additionally, the Appellant did not have frequent
contact with his biological father, who spent the Appellant’s early childhood in prison. The
Appellant aso hasone child. Defense expert, Dr. William Burnett, testified that the Appellant had
avery strong genetic history of mentd disorders, afamily history of peoplewith criminal problems,
and he grew up in adisturbed, chaotic, and disorganized family situation.

While no two capital cases and no two capital defendants are alike, we have reviewed the
circumstancesof the present casewith similar first degree murder casesand concludethat the penalty
imposed inthe present caseisnot disproportionatetothe pendty imposedinsamilar cases. See, e.g.,
Sate v. Gerald Powers, No. W1999-02348-SC-DDT-DD (Tenn. at Jackson, Jan. 6, 2003) (for
publication) (the defendant followed the victim over 50 milesto Memphis, where he abducted her
from adriveway, took her to an abandoned house in arural part of Mississippi, shot her in the head,
robbed her of her money and jewelry, and left her body in a storage room, death sentence uphed
based upon (i)(2), (i1)(5), and (i)(6) aggravators); Stout, 46 S.W.3d 689 (finding (i)(2), (i)(6), and
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(1)(7) aggravating circumstances and imposing death, where the defendant and three co-defendants
abducted awoman from her driveway, forced her into the backseat of her car at gunpoint, drove her
to an isolated location, and shot her once in the head); State v. Howell, 868 S.W.2d 238 (Tenn.
1993), cert. denied, 510 U.S. 1215, 114 S. Ct. 1339 (1994) (twenty-seven-year-old defendant shot
clerk in the head during robbery of convenience store, death sentence upheld based upon (i)(2)
aggravator); Satev. Bates, 804 S.W.2d 868 (Tenn. 1991), cert. denied, 502 U.S. 841,112 S. Ct. 131
(1991) (the defendant, while on escape status, abducted a woman, took her into some woods, tied
her to atree, gagged her, and shot her once in the head, death sentence upheld based upon (i)(2),
(1)(6), and (i)(7) aggravators); Satev. King, 718 SW.2d 241 (Tenn. 1986) (the defendant abducted
awoman, confining her in the trunk of her own car, drove her to an isolated | ocation, wherehe made
her lie on the ground, and then shot her in the head, death sentence upheld based upon (i)(2), (i)(5),
(1)(6), and (i)(7) aggravators); Sate v. Harries, 657 S.W.2d 414 (Tenn. 1983) (thirty-one-year-old
male defendant shot and killed clerk during robbery of convenience sore, death sentence uphdd
based upon (i)(2) aggravator); Statev. Coleman, 619 SW.2d 112 (Tenn. 1981) (twenty-two-year-old
defendant shot and killed sixty-nine-year-old victim during course of robbery, death sentence upheld
based upon (i)(2) and (i)(7) aggravators). Additionally, the sentence of death has consistently been
found proportionate where only one aggravating factor is found. See, e.g., Sate v. Chalmers, 28
S.W.3d 913 (Tenn. 2000), cert. denied, 532 U.S. 925, 121 S. Ct. 1367 (2001) (prior violent felony);
Sate v. Sedge, 15 S.W.3d 93 (Tenn.), cert. denied, 531 U.S. 889, 121 S. Ct. 211 (2000) (prior
violent felony); State v. Matson, 666 S.W.2d 41 (Tenn.), cert. denied, 469 U.S. 873, 105 S. Ct. 225
(1984) (felony murder).

Our review of these cases demonstrates that the sentences of death imposed upon the
Appellant are proportionate to the penalty imposed in similar cases. In so concluding, we have
considered the entirerecord and reached the conclusionthat the sentencesof deathwere notimposed
arbitrarily, the evidence supports the finding of (i)(2), (i)(6), and (i)(7) aggravators beyond a
reasonable doubt, the evidence supports the jury's finding that the aggravating circumstance
outweighed mitigating circumstances beyond a reasonable doubt, and that the sentences are not
excessiveor disproportionate. Accordinglyfor thesereasons, we affirm the Appellant’ sconvictions
and sentences of death.

DAVID G. HAYES, JUDGE
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